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REPORT о. 


LiTTLE Roce October 25, 1858. 
His. Excellency, Extas N. Conway, E 
Governor of Arkansas: 


Sin: By the act of the 14th of January, 1857, providing for 
the appointment of a solicitor general, it is made his duty to 
deliver, upon request, written opinions upon any constitutional 
or other legal question that may concern the official action of 
the chief magistrate of the state, or that of the head of any 
one of the executive departments’ thereof, or to the state’s 
attorney of any circuit, upon гапу legal question that concerns 
the financial interest of the state. 

The duty has been performed by me whenever called on, 
and,in divers instances, new and difficult questions, arising 
chiefly upon the laws relating to the swamp:land and railroad 
grants, were presented, requiring labor and research. Some of 
those opinions have been made publie through the ‘medium of ' 
the press. And in reference to this subject, I take leave to 
make the single remark, that the laws in regard to the swamp 
lands, passed at different times, are frequently in conflict; ren- 
dering the construction and understanding thereof difficult, and 
whatever plan may be established or adhered to, there can be 
no doubt, it would be of immense publie benefit. to simplify 
and reduce them into a more perfect system, to the end that 
they may be easily understood by the people. 

And the same remarks may be applied to the laws relating 
to schools and school lands, which are, confessedly, obscure and 
confused, and out of whieh the most difficult questions are 
almost daily arising. 

The ahove act further made it the duty of the solicitor gen- 
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eral to prosecute and defend all suits against the state, or in 
which the state is interested, in the supreme court, and in all 
the inferior courts held in the county of Pulaski. 

I ha: e given due attention, in the inferior and supreme courts, 
to all cases in which the state was interested, or any of her 
officers parties, except to the one of the state against Mary W. 
W. Ashley and others, which was pending when I was appoint- 
ed, and in which I was made one of the defendants. That 
was recently decided against the state in the chancery court, 
and so little hope is there of succeeding in it, that no appeal 
has been taken from the decision of the chancellor, dismissing 
the bill. 

The cases attended to, and the disposition thereof, may be 
briefly stated as follows: 


l. Isaac Burgett, as adm'r of Geo. W. Underhill, deceased, 


vs. 
Alexander S. Huey, Auditor of Public Accounts. 


Bill to enjoin the auditor from sendiug out lists of swamp 
lands, owned by complainant, to the assessors of Lafayette and 
Sevier counties, under the act of 11th of January, 1855; injunc- 
tion denied by chancellor, February term, 1855. No further 
steps taken. 
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ә. John L. Bouldin, adm’r of John W. Paup, deceased, 
уз. i Дт” 
The State of Arkansas. | 


Bill to enjoin judgment at law in favor of internal improve- 
ment fund. Cause tried in chancery court. 

Injunction dissolved, bill dismissed, and $12,418 20 decreed 
against Paup’s estate. Appeal to the supreme court, where it 
was argued and submitted January term, 1858, and is undeter- 
mined in that court. - 


- 


3. David H. Dixon, adm'r of James Trigg, deceased, 
vs. 
The State of Arkansas. 


Same action as in last case—$12,418 20 was decreed against 
the estate of James Trigg. Appeal to supreme court; casc 
argued and submitted there January term, 1858, and not de- 
cided. 


— 


4. The State of Arkansas, 


vs. | 
The Trustees of Ше К. E. Bank et al. 
Billin chancery to remove the trustees of the Real Estate 
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Bank. This suit was ПЕРТУ Њу те, аз special attorney, 
under appointment, until I became solicitor general, and has: 
since been prosecuted by ше in the latter capacity. At the 
June term, 1858, of the chancery court, a decree was rendered 
finally-removiug the trustees, and directing. an accouní to be 
taken. Alexander Boileau was appointed special master for 
the purpose, but ill-health prevented him from acting; and at 
the October term, 1858, William B. Wait was appointed, with 
directions to report at the next February term of the court. 
He accepted the appointment, and no doubt, at that time the 
ease сап and will finally be disposed of. 

From the interlocutory decree of the chancellor, по ав 
Ше receiver to take bonds in payment of debts due ће Е. Е. 
Bank other than specie debts; an appeal was granted to the 
representatives of Holford, by the chief justice, and it has been 
submitted, and is pending in the supreme court. As an appeal, 
however, will only be allowed where there is а final order or 
decree disposing of tlie cause; I take it for granted the appeal 
will be dismissed, WHEREVER: the case is reached. 
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5. The President add Directors of the Bank of Washington 
апа others; - g z 
vs. 
The State of Arkansas and ок 


ВШ in chancery to enforce-the payment of interest on 244 
bonds issued to the State Bank. 


6 Same, 
vs. 
The State and State Bank. 
Bill in chancery to enforce Ще payment of interest on 23 
bonds issued to the State Bank. 


7. Platenius, adm'r of Holford, 


"VS. 
The State of Arkansas.. 

Action of covenant on 500 bonds issued to the Real Estate 
Bank in 1840, generally known as the “ hypothecated” bonds. 
The object of the suit was to recover the interest. Brought in . 
Pulaski cireuit court. 


8. Platenius, adm'r of Holford, 
vs. 
The State of Arkansas. 
Covenant on 214 bonds issued to R. E. Bank in 1838, to 
recover interest, Brought in same court. 
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9. James D. Beers use of Platenius, adm'r of Holford, 
vs. T ME 


The State of Arkansas. 


Covenant on 30 bonds issued to R. E. Bank, to recover inter- 
est. Brought in same court. 


The five suits above named, were dismissed under the act of 
7th December, 1854, on motions for that purpose, for failure on 
the part of the plaintiffs to file the bonds. 

Appeàls were taken to the supreme court of Arkansas in all 
the cases, and being there submitted, all the judgments and 
decrees of dismissal were affirmed; at the January term, 1856,“ 
as will appear, on reference to 17 Ark. Rep.. 518. The plain- 
tiffs then removed the cases to the supreme court of the United 
States, and there urged that the above act interfered with 
vested rights, and impaired the obligation of contracts. Under 
an arrangement with your ехсеЦепсу, | represented Ше state 
in the supreme court of the United States, in these cases, giv- 
ing them all needful attention. They were there decided in 
favor of the state, and the above act was fully sustained. For 
the better understanding thereof, 1 append hereto the opinions 
of the court. 

Your excellency will observe that these opinions are full to 
the point, that although a state may so far waive the privilege 
of sovereignty, as to sufler herself to be sued; yet, she may at 
any moment witadraw such consent, even as to pending suits; 
and in which event, they could not progress at all. Doubtless 
а state should not allow herself to be sued, and it will be en- 
tirely cut off if the constitutional amendment is adopted. 


10. The Bank of Washington, 
vs. »Pulaski circuit court. . 
The State of Arkansas. 

Action of covenant on 52 bonds issned by the state, in Pu- 
laski circuit court. Judgment against the state for $52,513 06. 
Appeal to supreme court, and judgment reversed at January 
term, 1857. See 18 Ark. Rep. 555. And under the existing 
law, the case will have to be dismissed at the ensuing term of 
the Pulaski circuit court in November. 
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11. "The State of Arkansas, 


vs y Pulaski circuit court. 
Whitman R. Smith and George G. Jones of TUR Slate 
company. 


Quo warranto to prevent issuing or circulation of Slate Com- 
разу checks, drafts or bills, etc. Judgment for the state; 
е to the supreme court; case submitted, and there pend- 
ing. 


Tone 


" Mandamus; ju 


12. State "of CA ERAS, а i 
>Pul aski circuit court. 
Francis Richard, John Е. Reardon, and John W. Newton, | 


adm’ т of Thomas W. Newton, deéeased.. 


Ejectment to recover State Bank banking house and. lots. 
Trial and judgment for defendants—appeal to supreme court— 
submitted January term, 1858, and penang: 


13. Wiliam Scott, Plaintiff, Ж, 
»Pulaski circuit Sous 
William т. ow Auditor, Defendant. 


ment for plaintiff; appeal to supreme court, | 
case there submitted, and pending. - | 


14. Alfred M. Мег, Plaintif, | 
: ‘Pulaski circuit court. 


William R. Miller, Audítor, Defendant. 


Mandamus; judgment for plaintif. Appeal to реше. court 
to July. term, 1858, and there pending. 5 


15. John McSheehy, use Thomas L. Sullivan, 


» Pulaski circuit court. 
‘John D. Kimbell, swamp land secretary. b 


Mandamus; judgment for Kimbell. 


16. Horace E un Plaintiff, нэн 
: >Pulaski circuit court. 


The State of Arkansas, Defendant.’ 


' Action to recover alleged. damages on ‘his penitentiary con- 
tract, instituted after decision of case in 18 Ark. Вер. 266. 
New suit dismissed by court, for refusal of plaintiff to proceed 


. under the act of 15th January, 1857. Another suit brought 


under that act, and now pending in the court. 


17. Phillip Crise, Plaintif, | 
vs. ‘Pulaski circuit court. 
Auditor of Public ов 


Мапдатииз; 104 тел for plaintiff—appeal to supreme court, 
case submitted July term, 1857, and pending. 


18. Henry L. Biscoe. 


V8. 
The State of Arkansas. 


‘Appeal from Phillips—submitted July term, 1857—judgment 
against Biscoe affirmed. See 19 Ark. Rep. 559. 


19. John L. Barnard et al., 
vs. ME 
County of Lafayette. 


Appeal from Lafayette. 


20. The State of Arkansas, 
уз. 
County Court of Crittenden county. 


Appeal from Crittenden. 


The two last named cases involved the question of taxing 
swamp lands, and the.decision of the supreme court of Arkan- 
sas was against the right. See 19 Arks. Rep. 360, and 409. 

These cases, involving a question of vital importance to the 
state, writs of error were sued out,to remove them to the 
supreme court of the United States for review, where they will 
be decided at the December term of that court. 


21. It is also proper to mention, that at the August term, 
1855, of the chancery court, the case of Cloyses heirs, et al. vs. 
The State, et al., was heard, and the bill dismissed. "The case 
was appealed to the supreme court, and the decree of the 
chancellor was there in all things affirmed at the J anuary term, 
1857. See 17 Ark. Rep. 698. 

The case has been removed to the supreme court of the 
United States by writ of error and docketed, and wilkno doubt 
he disposed of at the ensuing December term of that court, 

These are the principal cases worthy of mention, to which 1 
have given my attention. 

Аз part of the business of the office, I have drawn up con- 
tracts, agreements, and bonds for public officers: 

This affords а succinct view of the business connected with 
the office of solicitor general, and I will only add in conclu- 
sion, that it has been my wish and endeavor at all times to 
protect the interests of the state, and with what ability and 
success this has been accomplished, is for others to judge. 

Very respectfully, your ob't serv't, 
S. Н. HEMPSTEAD, 
Solicitor General of Arkansns. 


SUPREME COURT OF THE UNITED STATIS 


No. 81. 
"DECEMBER TERM, 1857. 


Ги 


Joseph D. Beers, use of Wm. A. Platenius,\ | 
as Administrator of James Holford, dee’d, n Supreme Court 
" Plaintiff in Error, : -of the State of 
The State of Arkansas. | x усан 


Mr. Chief Justice Taney delivered Ше opinion of the court. 


In error to the 


This was an action of covenant, brought in the circuit court 
for Pulaski county, in the State of Arkansas, to recover the in- 
terest due on sundry bonds issued by the state, and which the 
state had failed to pay according to its contraét. 

The constitution of the state provides, that “the General 
Assembly shall direct by-law in what courts and іп what man- 
ner suits may be commenced against the state.” And in pur- 
suance of this provision, a law was accordingly passed; and it 
is admitted that the present suit. was brought in the proper 
court and in the manner authorized by that law. 

The suit was*instituted in the circuit court on the 21st of 
November, 1854. And aftef it was brought, and while it was 
pending in the circuit court, the legislature passed an act, which 
_ was approved on the 7th of December, 1854, which provided, 
* that in every case in which suits or any proceedings had been 
instituted to enforce the collection of any bond or bonds issued 
by the State, or the interest thereon, before any judgment or 
decree should be rendered, the bonds should be produced and 
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filed in the office of Ше clerk, and not withdrawn until final de- 
termination of the suit or proceeding, and full payment of the 
bonds and all interest thereon; and might then be withdrawn, 
canceled, and filed with the state treasurer by order of the 
court, but not otherwise." And the act further provided, that 
in every case in which any such suit or proceeding had been or 
might be instituted, the-court should, at the first term after the 
commencement of the suit or proceeding, whether at law or in 
equity, or whether by original or cross-bill, require the original 
bond or bonds to be produced and filed; and if that were not 
done, and the bonds filed and left to remain filed, the court 
should, on the same day, dismiss the suit, proceeding or cross- 
bill. 

Afterwards, on the 25th of June, 1855, їе 'state appeared to 
the suit, by its attorney, and without pleading to or answering 
the declaration of the plaintiff, moved the court to require him 
to file immediately in open court the bonds on which the suit 
was brought, according to the act of assembly above men- 
tioned; and if the same were not filed, that the suit be dis- 
missed. 

Upon this motion, after argument by counsel, the court. 
passed an order directing the plaintiff to produce 'and file in 
court forthwith, the bonds mentioned and described in the 
declaration. But he refused to file them, and thereupon Ше 
court adjudged-that the suit be dismissed with costs. 

This judgment was afterwards affirmed in the supreme court 
of the state, and this writ of error is brought upon the last-mén- 
tioned judgment. . - 

The error assigned here is, that the act. of December 7, 1854, 
impaired the obligations of the contracts between the state and 
the plaintiff in error, evidenced by and contained in each of the 

said bonds, and the indorsement thereon, .and was therefore 
null and void, under the constitution of the United States. 

The objection taken to the validity of the act of assembly 
cannot be maintained. It is an act to regulate the proceedings 
and limit the jurisdiction of its own courts in suits where the 
state is a party defendant, and nothing more. 

It is аа established principle of jurisprudence in all civilized 

nations that the sovereign cannot be sued in its own courts, or 
in any other, without its consent and permission; but it may, if 
it thinks proper, waive this ‘privilege, and permit itself to be 
made a defendant in a suit by individuals, ог.Бу another state. 
And as this permission is altogether voluntary on the part of 
the sovereignty, it follows that it may prescribe the terms and 
conditions on which it consents to be sued, and the manner in 
which the suit shall be conducted, and may withdraw its con- 
sent whenever it may suppose that. justice to the public re- 
quires it. 
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Arkansas, by its constitution, so far. waived the privilege of 
sovereignty as to authorize suits to be instituted against it in its 
own courts, and delegated to its General Assembly the power 
oí directing in what courts, and in what manner, the suits might 6 
be commenced. And if the law of 1854 had been passed be- 
fore the suit was instituted, we do not understand that any ob- 
jection would have been made to it. The objection is that it 
was passed after this suit was instituted, and contained regula- 
tions with which the plaintiff could not conveniently comply. 

But the prior law was not a contract. It was an ordinary act 
of legislation, prescribing the conditions upon which the state 
consented to waive the privilege of sovereignty. It contained 
no stipulation that these regulations should пої Бе modified 
afterwards, if, upon experience, it was found that farther pro-: 
visions were necessary to protect the publie interest; and no 
such contract can be implied from the law, nor can this court 
inquire whether the law operated hardly or unjustly,upon the 
parties whose suits were then pending. That was a question 
for the consideration of the legislature. They might have re- 
pealed the prior law altogether, and put an end to the jurisdie- 
tion of their courts in suits against the state, if they had 
thought proper to do so, or prescribe new conditions upon 
which the suits might still be allowed to proceed. In exercis- 
ing this latter power, the state violated no contract with the 
parties; it merely regulated the proceedings in its own courts, 
and limited the jurisdiction it had before conferred in suits 
when the state consented to be a party defendant. 

Nor has the state court, in the judgment brought here for re- 
view, decided anything but a question of jurisdiction. 1 has 
given no decision in relation to the-validity of the contract on 
which the suit is brought, nor the obligations it created or the 
rights of parties under it.. It has decided merely, that it has no 
right under the laws of the ‘state to try these questions, unless 
the bonds given by the state are filed. The plaintiff refused to 
file them pursuant to the order of the court, and the case was 
thereupon dismissed, for want of jurisdiction in the court to 
, proceed further in the suit.’ There is evidently nothing in the 
decision, norin the act of assembly under which it was made, 
which in any degree impairs the obligation of the contract, and 
nothing which will authorize this court to reverse the judgment 
of the state court. 

The writ of error must therefore be dismissed, for want of ju- ’ 
risdiction in this court. 

The two cases of William A. Platenius, ханиар of 
James Holford, against the State of Arkansas, in covenant, are 
the same in all respects with the one above decided, and must 
also, for the same reasons, be dismissed for want of jurisdic- 
tion. 
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SUPREME COURT OF THE U. $. 


~ 


No. 84. 


DECEMBER TERM, 1857. 


The President and Directors of the Bank 
of Washington, and Henry S. and Fred- 
erick S. Holford, administrators of Jas. | In error to the Su- 
Holford, deceased, Plaintiffs in error, | preme court of 
Vs. Г the State of Ar- 
The State of Arkansas, and Henry L. kansas., 
Biscoe, Sandford С. Faulkner, and Jas. | 
Н. Walker. 


Mr. Chief Justice Taney delivered the opinion of the court. 


This is a bill in equity brought in the chancery court of the 
State of Arkansas to recover the money due’ on, or which had 
arisen from, certain bonds issued -by the State, to which the 
complainants claimed to be entitled.. The bill is drawn out 
very much at length, and states particularly the bonds and 
contracts on which the complainants are proceeding, and also 
certain laws and acts of the state, which the bill alleges im- 
paired the obligation of these contracts, and were forbidden by 
the constitution of the United States. 

It is unnecessary, however, to state at large the contents of 
the bill, or the particular contracts and bonds to which it refers, 
because the decision of the state court dismissing the bill has 
no relation to the validity of these contracts, or to the rights 
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and obligations which they created. The bill was dismissed 
by the state court upon the same ground with the common law 
actions above mentioned; and the appeal to this court must be 
disposed of upon the principles upon which we have dismissed 
the writs of error. 

The bill was filed in November, 1854, and in February, 1855, 
the attorney for the state moved the court to dismiss it, unless 
the bonds upon which the complainants were proceeding were 
forthwith filed according to the provisions of the act of Decem- 
ber, 1854. The complainants put in written objections to the 
motion, and finally refused to file the bonds. "The court over- 
ruled the objections as insufficient, and dismissed the bill. 

The complainants call their bill'a'cross bill. The bill filed 
by the state, and which gave rise to this, is not set forth in full 
in the transcript. The appellants in their bill, refer to it, and 
state that it was filed by. the state for itself and in behalf of all 
the creditors of the Real Estate Bank; and that it claims for 
the state a right to share with other creditors of the bank in 
certain assets of the bank in the hands of trustees, although 
the bonds issued by the state, which furnished the capital for 
the bank, had net been paid; and many of these bonds were 
held by the appellants, who were creditors of the bank as well 
as of the state. ' 

But this is not a cross-bill in Ше chancery sense of the words; 
for no one of the complainants, according to their own state- 
ment, was a defendant in the suit brought by the state. They 
cannot, therefore, file a cross-bill, nor be regarded as defending 
themselves in that form of proceeding against the suit of .the 
state. Their bill is evidently a suit against the state and 
others,to enforce the payment of money due on certain con- 
tracts made by the state, and the state is made a party defend- 
ant in the suit. And for the reasons assigned in the aforegoing 
cases at common law, the judgment of the state court dismiss- 
ing the bill is not open to revision here. Like the cases at 
common law,it was dismissed by the state court for want of 
jurisdiction to proceed further, after the passage of the act of 
December, 1854. 

The appellants have not sought to come in under the bill 
filed by the state for itself and all the creditors of the Real 
Estate Bank, and to share with the state the assets in the hands 
of the trustees, who are assignees of the bank. Мог, indeed, 
could they do so upon the allegations made in their bill; for 
they do not claim а common interest with the state in the fund 
they are pursuing, but an adverse interest, and deny the right 
of the state to share in it, and could not, therefore, come in and 
associate themselves as complainants with the state in its 
creditor's bill when they denied that the state was a creditor of 
the fund. е | 


The laws and proceedings on the part of the state may have 
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operated harshly and unjustly upon the appellants. :But it is 
not the province of this court to decide that question. Those 
who deal in the bonds and obligations of a sovereign state аге 
aware that they must rely altogether on the sense of justice- 
and good faith of the state; and that the judiciary of the state 
: cannot interfere to enforce these contracts without the consent 
of the state, and the courts of the United States are expressly . 
prohibited from exercising such a jurisdiction. 

The case must be dismissed for want of jurisdiction in this 
court; and the ease of the Bank of Washington and others 
against the State of Arkansas, and, the Dank of Arkansas, 
being confessedly an ongina bill, must be disposed of in like 
manner. 


